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Commission Meetings and Agendas

The Senate Commission held three hearings between January and March 2015. The
hearing dates and agenda for each meeting were as follows:

JANURARY 22, 2015
= QOrganizational Meeting

= Presentation by the Rhode Island Division of Taxation

= Handout from Rhode Island Historical Preservation and Heritage Commission

FEBRUARY 6, 2015
= Public Testimony

MARCH 11, 2015

= Ms. Renee Kuhlman, Director of Special Projects, Government Relations and Policy
for the National Trust for Historic Preservation



Executive Summary

Senate Resolution 2014 S-3137 created a nine-member Senate commission to conduct a
comprehensive study regarding the challenges facing commercial development and the
redevelopment of historical buildings in Rhode Island. The Commission heard testimony
from local and national historic preservation officials, developers and labor
representatives.

The majority of the commission supports the following recommendations from Preserve
Rhode Island and GrowSmartRI:

Recommendation 1: Keep key provisions in 2013 Historic Tax Credit revisions

= Only issue credits when a project is completed

= The Division of Taxation manages the queue of projects in the pipeline

= Asignificant non-refundable fee keeps project “real”

= Private social clubs and most single family homes ineligible for the program

= Option to partner with a non-profit organization and claim the credit as a refund

Recommendation 2: Expand the “refund option” to eliminate the need for
brokers and reduce “leakage”

How the current system works: HTC is wisely structured so the credit is only available at
the end of the project when the property has been rehabilitated and placed in service.
Thus, the state does not pay even one penny for incomplete or substandard projects.
However, upfront cash is required in order to finance the construction and accomplish
each rehabilitation project.

Ultimately, when the project is complete, credits may be claimed by entities that have
Rhode Island tax liability. Currently, the provisions for “transferability” allow project
developers to sell the credit to generate needed construction financing. Based on a
Rhode Island taxpayer’s commitment to purchase the credit upon completion, the
project developer can secure a bridge loan. However, the pool of investors who have
Rhode Island tax liability and are also willing to enter into a purchase agreement today
for a credit they will not be able to claim for two or three years (when the project is
complete) is limited. Few HTC project developers either have the tax liability themselves
or know entities that would be in the market for credits. (Just as in a real estate sale, the
buyer and seller are usually unknown to each other.)



HTC projects therefore employ brokers to make the match between a particular HTC
project and an investor with tax liability, and to structure these financing arrangements.
The major portion of the discount on the sale price of the transferable credits, or
“leakage,” is attributable the market conditions — the supply and demand of entities
seeking tax credits — not brokerage fees.

Recommendation: Nine states have made credits refundable under various
circumstances, giving the holder of a state tax credit the option of claiming a refund
(i.e., a direct payment) from the state. Rhode Island adopted this model in the 2013
revisions that allows a non-profit organization to receive a direct refund. A similar
provision, although not limited to non-profit organizations, exists in the successful
Maine State HTC program (Maine Historic Preservation Tax Credit).

Preserve Rhode Island and GrowSmartRI are recommending an expansion of the refund
provision to give all holders of state tax credits the choice of claiming a refund rather
than a credit. The refund option eliminates the need for a broker since any entity can
claim the refund — it removes the need for a broker’s most important role of making a
match with an entity who has Rl tax liability. The refund makes arranging for
construction financing a straightforward lending arrangement because it is lending
against a future payment, not a future commitment that depends on tax liability. While
a refund will likely be viewed as taxable income for federal income tax purposes, the
more straight forward lending arrangement would reduce leakage and help offset that
cost.

Recommendation 3: Reduce the size of the non-refundable fee

Issue: The 2013 revisions to the HTC include a provision paying a non-refundable fee
when signing a contract with the state that is 3% of QREs. This fee structure is an outlier
in the nation — the majority of states have fees of $10,000 or less. In contrast, Rl at 3%
of QREs, the state fee can be as high as $600,000. In New England, neither Maine nor
Massachusetts charges a fee; Connecticut’s maximum fee is $10,000.

Rhode Island’s fee is due upon signing a contract for the credits and is non-refundable.
The benefit of such a fee early in a HTC project process is that it is earnest money
serving the useful purpose of ensuring that only projects that are “real” are assigned
credits. However, because of the burdensome cost of the Rl fee, several otherwise
viable projects in the queue had to relinquish their place in line because they were
unable to risk the large non-refundable payment. Thus, the fee is sometimes a barrier to
a good project going forward rather than a way of eliminating highly speculative
ventures. Often times the concern about the fee is its timing — the fee is required on the
state’s tax credit management schedule which often precedes by months local



permitting decisions. And 3% of QREs is a sizeable piece of any redevelopment project,
proportionally burdensome to both the large projects and the small projects.

Preserve Rhode Island and GrowSmartRI recommend reducing the size of the fee,
including a parallel reduction in the size of the credit, to keep the net impact of RI’'s HTC
as the status quo, and creating a window within which time a part of the fee is
refundable so projects can complete their local permitting. Even at this reduction,
Rhode Island’s fee will be by far the largest in our region, perhaps in the country.

The recommended restructuring will continue to serve the desired outcome to keep
projects “real.”

1. Reduce the size of the fee from 3% to 1% of QREs. Include a parallel reduction in
the size of the credit from the current 25% down to 23%, and the current 20% down to
18%.

2. Create limited windows for partial fee-refundability:

a. a 6-month period within which 90% of the fee is refundable; and

b. a 12-month period within which 75% of the fee is refundable.
This will provide time for projects of varying size and complexity to secure local
permits.

Recommendation 4: Commit to funding for a significant length of time

Rhode Island’s start/stop of its HTC program has interrupted the flow of benefits to the
state in terms of both jobs and economic investment. HTC projects are complicated,
requiring a long lead time that includes architectural, engineering and financial planning
before construction starts. Both pre-development and development activities stimulate
construction jobs and generate a positive impact on state tax receipts long before the
state spends its HTC dollars. Studies in Maryland (Maryland Governor’s Task Force) and
Ohio (Cleveland State University) have indicated 33 or 34 cents on every dollar
committed to HTC is returned in the form of payroll and sales tax before the state issues
the credit. In Rhode Island, the HTC Fiscal and Economic Impact Study commissioned in
2007 by Grow Smart Rhode Island indicates that about 24 cents was returned for each
dollar committed before the state issues the credit.

Ohio’s HTC provides an interesting model for Rl to consider (Ohio Historic Preservation
Tax Credit, Round 14 Program Policies, 2015): It has an annual cap of S60M from which
each year one “catalytic project” may be selected for an award of up to S25M.
Otherwise, HTC projects are capped at $5M annually. Ohio documents the impact of its
HTC program by requiring an analysis of return on investment.



Rhode Island is a part of a regional economy and we should be attentive to constructing
an HTC that competes favorably with our neighboring states. Following is a chart that
compares Rhode Island to New England states (note that since New Hampshire has no
state income tax, they do not have an HTC).

State % Fee Cap Transfer- |Refund option
ability

Connecticut | 25% (30% for | Up to $10,000 | $50M over 3 Yes No

housing) years, $5M per
project cap

Maine 20% (25% for No No annual cap, Yes Yes

housing) $5M per project
cap

Massachusett | 20% (25% for No $50M annual, Yes No
S housing) no per project

Rhode Island | 20% (25% for | 3% of QREs | No available Yes Yes
commercial) (up to funds, $5M per

$600,000) project cap

Vermont 10% added to No $1.5M annual, May be No
federal tax $25-50K per | transferred to
credit, 25% project bank for cash
facade; 50% for or loan
code reduction
improvements

When Rhode Island re-opened the HTC in 2013 to new projects, the program was
immediately over-subscribed. The Division of Taxation conducted a lottery and put
projects in queue.

Today, twenty-six (26) projects for $28.4M credits are under contract representing
S146M in private investment.

Seven (7) projects are in the process of being qualified for S14M in credits representing
$67.4M in investment.

These projects consume all currently available HTC funding.
Twenty-seven (27) projects remain in the queue totaling $33.3M in credits. However,

since the waiting list is so extensive and there are no credits available, this list
understates the need and opportunity for Rhode Island.

The HTC is structured to take advantage of the time-value of money. A contract for an
HTC in 2015 will stimulate pre-construction and construction jobs today, with payment



due only when the project is complete. The time lag between award of the credit and
the date when the credit is actually issued has allowed the state to plan for its
obligations and manage its borrowing under the existing authority. However, there is no
funding for new credits to continue this orderly cycle.

We recommend the state refuel this economic pump in a way that will produce the best
boost for Rhode Island’s economic future. We need a level of sustained funding that

allows these projects to have their desired stimulus effect.

Commit to funding Rhode Island’s HTC at $25M per year for at least five years.



Addendum 1:
Resolution Establishing the Commission
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2014 -- S 3137

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2014

SENATE RESOLUTION
CREATING A SPECIAL LEGISLATIVE COMMISSION TO STUDY THE CHALLENGES

FACING COMMERCIAL DEVELOPMENT AND THE REDEVELOPMENT OF HISTORIC
BUILDINGS IN RHODE ISLAND

Introduced By: Senators Miller, Ruggerio, and Goodwin
Date Introduced: June 20, 2014

Referred To: Placed on Senate Calendar

RESOLVED, That a special legislative commission be and the same is hereby created
consisting of nine (9) members: three (3) of whom shall be members of the Senate, not more than
two (2) from the same political party, to be appointed by the President of the Senate; one of
whom shall be the Director of the Department of Administration, or designee; one of whom shall
be the Administrator of the Division of Taxation, or designee; one of whom shall be the President
of the Rhode Island Building and Construction Trades Council, or designee; one of whom shall
be the President of the Greater Providence Chamber of Commerce, or designee; one of whom
shall be the Deputy Director of the Rhode Island Historical Preservation and Heritage
Commission, or designee; and one of whom shall be a member of the general public with an
expertise in commercial real estate development of historic buildings, to be appointed by the
President of the Senate.

The purpose of said commission shall be to make a comprehensive study and issue
findings regarding the challenges facing commercial development and the redevelopment of
historic buildings in Rhode Island; the benefits of rehabilitating these buildings; and the best ways
to spur the buildings' reuse when it is in the best interest of the state.

Forthwith upon passage of this resolution, the members of the commission shall meet at
the call of the President of the Senate who shall select a chairperson.

Vacancies in said commission shall be filled in like manner as the original appointment.

The membership of said commission shall receive no compensation for their services. All



departments and agencies of the state shall furnish such advice and information, documentary and
otherwise, to said commission and its agents as is deemed necessary or desirable by the
commission to facilitate the purposes of this resolution.

The Joint Committee on Legislative Services is hereby authorized and directed to provide
suitable quarters for said commission; and be it further

RESOLVED, That the commission shall report its findings and recommendations to the

Senate on or before February 15, 2015, and said commission shall expire on April 30, 2015.

LCO006018 - Page 2 of 3



EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

SENATE RESOLUTION
CREATING A SPECIAL LEGISLATIVE COMMISSION TO STUDY THE CHALLENGES

FACING COMMERCIAL DEVELOPMENT AND THE REDEVELOPMENT OF HISTORIC
BUILDINGS IN RHODE ISLAND

This resolution would create a nine (9) member special legislative commission whose
purpose it would be to make a comprehensive study regarding the challenges facing commercial
development and the redevelopment of historic buildings in the state, and who would report back
to the Senate on or before February 15, 2015, and said commission would expire on April 30,

2015.

LC006018

LC006018 - Page 3 of 3
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STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2015

SENATE RESOLUTION
REINSTATING THE LIFE AND EXTENDING THE REPORTING AND EXPIRATION
DATES OF THE SPECIAL LEGISLATIVE COMMISSION TO STUDY THE CHALLENGES

FACING COMMERCIAL DEVELOPMENT AND THE REDEVELOPMENT OF HISTORIC
BUILDINGS IN RHODE ISLAND

Introduced By: Senator Joshua Miller
Date Introduced: June 25, 2015

Referred To: Placed on the Senate Consent Calendar

RESOLVED, That the special legislative commission created by Resolution No. 371
passed by the Senate at its January session, A.D. 2014, and approved June 20, 2014, entitled
“SENATE RESOLUTION CREATING A SPECIAL LEGISLATIVE COMMISSION TO
STUDY THE CHALLENGES FACING COMMERCIAL DEVELOPMENT AND THE
REDEVELOPMENT OF HISTORIC BUILDINGS IN RHODE ISLAND” is hereby reinstated
and the same members are hereby reappointed, and it is authorized to continue its study and make
a report to the Senate on or before September 30, 2015, and said commission shall expire on
November 30, 2015; and be it further

RESOLVED, That the time for reporting and date of expiration authorized by resolution
No. 371, passed by the Senate at its January session, A.D. 2014, and approved June 20, 2014, be
and the same is hereby rescinded. That the special legislative commission created by Resolution
No. 371 passed by the Senate at its January session, A.D. 2014, and approved June 20, 2014,
entitled “SENATE RESOLUTION CREATING A SPECIAL LEGISLATIVE COMMISSION
TO STUDY THE CHALLENGES FACING COMMERCIAL DEVELOPMENT AND THE
REDEVELOPMENT OF HISTORIC BUILDINGS IN RHODE ISLAND” is hereby reinstated
and the same members are hereby reappointed, and it is authorized to continue its study and make
a report to the Senate on or before September 30, 2015, and said commission shall expire on

November 30, 2015; and be it further



RESOLVED, That the time for reporting and date of expiration authorized by resolution
No. 371, passed by the Senate at its January session, A.D. 2014, and approved June 20, 2014, be

and the same is hereby rescinded.

LC002968 - Page 2 of 3



EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

SENATE RESOLUTION
REINSTATING THE LIFE AND EXTENDING THE REPORTING AND EXPIRATION
DATES OF THE SPECIAL LEGISLATIVE COMMISSION TO STUDY THE CHALLENGES

FACING COMMERCIAL DEVELOPMENT AND THE REDEVELOPMENT OF HISTORIC
BUILDINGS IN RHODE ISLAND

ook
This resolution reinstates the life and extends the reporting date of the Special Legislative
Commission to Study the Challenges Facing Commercial Development and the Redevelopment
of Historic Buildings in Rhode Island from February 15, 2015, to September 30, 2015, and the
commission shall expire on November 30, 2015.

LC002968

LC002968 - Page 3 of 3



Addendum 2:
Presentations and Written Testimony



STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

HISTORICAL PRESERVATION & HERITAGE COMMISSION
Old State House 150 Benefit Street Providence, R1 02903

Telephone 401-222-2678 Fax 401-222-2968
TTY 401-222-3700 WWwWWw.preservation.ri.gov

To: Special Legislative Committee to Study Commercial Development
and Redevelopment of Historic Buildings in Rhode Island

From: Edward F. Sanderson, Executive Director
Deputy State Historic Preservation Officer

Re: Rhode Island State Historic Preservation Tax Credits 2001 - Present
Date: January 22, 2015

$1.5 Billion has been invested in 258 COMPLETED Historic Rehabilitation
Projects and phases of projects

$455 Million will be invested in 56 ACTIVE Historic Rehabilitation
Projects and phases of projects

TOTAL PRIVATE INVESTMENT of $2 BILLION STATEWIDE

e State Sales Taxes paid on construction materials

State Income Taxes paid on construction wages and new permanent
jobs

e Vacant and Deteriorated properties returned to local tax base

e Housing Gain: 6,224 apartments (15 percent for low-income
residents)

e Brownfields Remediation in two-thirds of all projects

e Revitalization of Distressed Communities and Neighborhoods



HISTORICAL PRESERVATION & HERITAGE COMMISSION
Old State House 150 Benefit Street Providence, RI 02903

Federal Historic Preservation Tax Credit Projects Completed 1991 to 2000

Year Projects/phases S Project Value (millions)
1991 3 2.085

1992 14 13.949

1993 3 _ 0.535

1994 7 5:171

1995 18 19.319

1996 12 1.610

1997 12 15.211

1998 2 1.205

1999 3 1.525

2000 5 19.791
TOTAL 61 $80,401,000

Federal & State Historic Preservation Tax Credit Projects Completed 2001 to 2010

2001 7 8.062
2002 6 17.039
2003 46 77.039
2004 36 132.041
2005 35 317.933
2006 30 140.872
2007 41 351.434
2008 28 176.151
2009 14 138.181
2010 14 46.874
TOTAL 257 1,406,580,000

Increase in investment 1,749 percent.
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Help Where It’s Needed the Most
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A Policy Report Produced by the
National Trust for Historic Preservation

Written by Harry K. Schwartz with assistance by Renee Kuhlman
Introduction

Today, thirty-four states in the country offer credits against state taxes to provide incentives for the appropriate
rehabilitation of historic buildings. In most cases these tax credits take the form of the very successful federal
income tax credit for historic rehabilitation contained in Section 47 of the Internal Revenue Code.

Although the tax credits vary from state to state, most
programs include the following basic elements:

Tax Reform and the Federal Credit

e Criteria establishing what buildings qualify for the

credit. At this writing Congress is considering altering the
e Standards to ensure that the rehabilitation preserves Internal Revenue Code. Former Chairman of the
the historic and architectural character of the House Ways and Means Committee, Dave Camp (MI-
building. R) recommended repealing the historic tax credit in his
e A method for calculating the value of the credit Oct. 2014 draft proposal and the current Chairman
awarded, reflected as a percentage of the amount Paul Ryan (WI-R) is formulating a tax reform proposal.
expended on that portion of the rehabilitation work Senate Finance Chairman Hatch (UT-R) has organized

that is approved as a certified rehabilitation. working groups to consider which parts of the code

e A minimum amount, or threshold, required to be should remain.
invested in the rehabilitation. " ¥

e A mechanism for administering the program The Federal Historic Rehabilitation Tax Credit is key to
generally involving the state historic preservation the effectiveness of virtually every state tax credit
office and, in some cases, the state department of program. Without the federal 20% tax credit, state tax

revenue or the state department of economic credits alone would be insufficient to provide an
development adequate incentive for the preservation of historic

buildings.

Why Do Some State Tax Credits Work Better Than

There are of course exceptions: state tax credits that
Others?

assist homeowners and developers of small
commercial rehabilitation projects that do not claim the

Not all state tax credit programs are created equal. Some federal credit. But the bottom line is that for state tax
state programs have been extraordinarily productive in credits to continue as useful tools for historic
stimulating rehabilitation activity. Many others have preservation, the federal credit must survive intact.

produced mixed or minimal results.

What causes these programs to fall short? In general, two
factors greatly influence the effectiveness of the state
historic tax credits: a limit or cap on the amount of credit and
a lack of transferability.

Annual Aggregate Caps

A well-thought-out and skillfully drafted tax incentive for
historic preservation cannot achieve its objectives if the total
amount of credits that can be awarded annually is subject to
a statutory limit, particularly if the limit is fixed at a low figure.
For example, Kentucky has a 20% credit for commercial buildings and a 30% credit for owner-occupied residences,
but only a $5 million annual cap.




Even if the annual limit is relatively high, the very act of State Historic Tax Credits Increase Use of the Federal

imposing a cap alters the nature of the program and can Historic Tax Credits

produce a perverse result, rewarding projects that do not

require an incentive while excluding projects that cannot After examining all of the state historic tax credit programs

proceed without the state incentive. to determine their impact on use of federal tax credits,
researchers found that the presence of an active state tax

Where demand for credits exceeds the amount permitted credit program boosts the use of the federal credit on

by law, applicants either must compete for credits or average between $15 and $35 million in certified

participate in a lottery or other arbitrary allocation system. expenditures.

Projects that truly require the state credit to be financially
feasible have tended to be discouraged from participating That means the states with active tax credit programs are

because of the lack of certainty as to the outcome, the bringing in between $3 to $7 million federal dollars, which
cost of preparing a competitive application that would not otherwise be available, to the state.
nonetheless may be unsuccessful, and the difficulties of

keeping financing commitments in place during the Leveraging Federal Economic Development with State Rehab Tax
evaluation process. Credits by Jeffrey Oakman and Marvin Ward, Washington, DC Office

of Revenue Analysis, 2012.

Individual Project Capping

Some states have sought to ease concerns about the costs of the credits to the state treasury by imposing caps on
the dollar amount of credits that can be awarded to individual projects, while avoiding the pitfalls of annual
aggregate caps. The effectiveness of the credits in providing incentives to developers is likely to be a function of
how high the limit is set. Some states have experimented with project credits as high as $5 million per project (e.g.,
Connecticut and Maine).

However, given the present state of the economy, and in particular the difficulty in obtaining financing for
construction projects, it is difficult to assess the effectiveness of the incentives provided by credits limited in this
fashion. Clearly, however, limits as low as that allowed under Colorado law, which is presently set at $50,000, are
inadequate to provide an incentive for the rehabilitation of large commercial buildings.

Transferability

A state tax credit has value only to the extent that the credit holder has sufficient liability for state taxes that the
credit can be used to offset. Although state tax rates vary, they are far lower than federal income tax rates. As a
consequence, an apparently valuable state tax credit may wind up in the hands of a party unable to use it. There are
several remedies to solve this problem, but many state statutes do not provide for them.

What Makes a State Tax Credit Good?
Eligible Buildings
The scope of eligible buildings should include:
1. Buildings individually listed in the National Register of Historic Places,
2. Buildings located in historic districts listed in the National Register that contribute to the historic character of
the district or in districts certified as eligible for listing,
3. Individual buildings that have been locally designated as landmarks, and
4. Buildings located in local historic districts that contribute to the historic character of the district.

Standards for Rehabilitation

The state should adopt the Secretary of the Interior's Standards for Rehabilitation, as interpreted by the state
historic preservation officer.



Availability for Homeowners

The credit should be available for owner-occupied residences as
well as commercial property. This is particularly important because

there is no federal credit for owner-occupied residences. The Federal Penalty

Appropriate Rates Unlike the federal tax credit, which is not taxed
) by the federal government, the state tax credit

The percentage rate of the credit should be fixed at a level high is always worth less than its face value after

enough to constitute a meaningful incentive, typically in the range of RECEEREIACIELCHRICIEEILIS

20 percent to 30 percent of qualified rehabilitation expenditures.
These hidden costs occur for one of two

Rates that are significantly lower don’t provide enough incentive to reasons:

make a difference in a developer’s decision to undertake a historic

preservation project. As a negative example, Montana provides only 1. State tax credit certificates, when

a 5 percent tax credit for the rehabilitation of commercial structures transferred upon completion of the project,
when the federal 20 percent credit is used. trigger a short-term capital gain to the
seller. The rate on such gains can be as
Transferability high as 43.4%.
. Aparty that uses a state tax credit to
As mentioned earlier, there needs to be a workable mechanism to reduce its state tax liability normally loses
put the credit in the hands of the party that can use it. States have the ability to take a deduction for the state
solved this problem in one or more ways: tax paid with the use of the state historic
tax credit. Depending on the tax bracket of
1. The tax code may permit the party that earns the credit to the party, the loss of the deduction can

reduce the value of the state tax credit by
up to 35% for corporations and up to
39.6% for individuals.

sell it outright to a third party with adequate tax liability to
use it. For example, Kansas, Kentucky, Oklahoma, and
Missouri permit the taxpayer to sell or convey the tax credits
in this manner.

2. The code may permit a partnership that owns the property to make a disproportionate distribution of the
credit, so that a local taxpayer can acquire the state tax credit while a national corporation not doing
business in the state acquires the federal tax credit. Virginia, Kansas, and Delaware, for example, allow the
credit to be passed through and allocated to partners or shareholders in this way.

3. The code may allow a tax credit not fully usable in the current year to be carried back to offset taxes
previously paid for prior tax years. This provision appears to be unique among the states to Missouri and
West Virginia, although it is a feature of the federal program.

4. The tax credit may be refundable, so that any amount not used to offset current-year taxes is paid in cash to
the holder of the credit. Since homeowners earning credits are effectively precluded from using the more
complex techniques for transferring credits, the most practical solutions for them are to allow the unused
credit to be either refunded or sold outright. Maryland, Ohio, lowa, and Louisiana provide a refundable tax
credit, which is of particular value to lower-income homeowners.

Annual Aggregate Caps

Although state legislatures and their fiscal analysts prefer to keep a tight grip on the award of tax credits, those
states that have resisted capping have had an economic advantage in attracting capital for historic preservation.

Eligible Claimants

In a number of states entities such as insurance companies, banks and public utilities are not taxed under the state
corporate income tax law, but are subject to tax laws that are specific to their industries. Where this is the case,
provision should be made to permit the credits to be used under these laws, so as to enable sales of tax credits to
these companies.

Geographic Distribution and Targeting
In order to make sure that the benefits of the credit are felt in all parts of the state, some states have experimented

with geographical set-asides for rural areas, or limits on the percentage of the credits that can be claimed for
metropolitan areas. Another approach would limit the use of the credit to areas of physical deterioration and



economic distress. These techniques should be evaluated with care to make sure that the limitations do not interfere
with achieving the goals of the state’s historic rehabilitation program.

State Historic Tax Credits (HTCs)
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Important Definitions
Carry Back — the ability to apply current tax credits against state income taxes due in preceding years.
Carry Forward — the ability to apply current tax credits against taxes due in future years.

CLG (Certified Local Government) — a local government certified by the state historic preservation officer as having the
capacity to administer preservation programs, including grants under the National Historic Preservation Act.

Disproportionate Allocation — a mechanism involving the use of pass-through entities by which a state tax credit can
be allocated to a taxpayer within the state in which the project is located, while the federal tax credit for the same project is
allocated to an out-of-state person or entity.

Freely Transferable — the ability to make an outright transfer or assignment of the tax credit to another person or entity.

Secretary of the Interior’s Standard for Rehabilitation (DOI) — general standards adopted by the Department of the
Interior governing the rehabilitation of historic buildings. Rehabilitation must be carried out in accordance with these
standards to qualify for federal historic tax credits as well as for many state tax incentives or financing programs.

Recapture Period — period of time during which specified action, such as a change in ownership of the property, will
trigger an obligation to pay back a ratable portion of the tax credit previously claimed.

Sunset Date — the date on which a statutory provision will expire.



Alabama

25% credit for owners and long-term qualified lessees of certified
structures (including owner-occupied residential) and 10% for
qualified pre-1936 non-historic structures. Annual program cap of
$20 million for historic properties with a $5 million per-project cap
for commercial properties and a $50,000 per-project cap for
residential structures. Nonprofits eligible. Projects reserved first-
come, first-served with lottery for applications received on same
day. Project expenses must be certified by a CPA and projects with
expenses exceeding $200,000 must be audited by a CPA.
Applicants must submit an appraisal by a licensed real estate
appraiser. Minimum investment: 50% of owner’s original purchase
price or $25,000, whichever is greater. Carry forward: 10 years.
Transfer permitted by disproportionate allocation. Credits can be
claimed starting on May 15, 2016.

Alabama Historical Commission
334-230-2643
http://preserveala.org/taxcredits.aspx
?sm=i_b

Arkansas

25% credit for certified rehabilitation of eligible income and non-
income producing properties. Annual program cap of $4 million in
credits; per-project caps of $125,000 in credits for income-
producing properties and $25,000 in credits for non-income
producing properties. Min. expenditures: $25,000. Carry forward: 5
years. Freely transferable by either direct sale or disproportionate
allocation among partners of a syndication

partnership. Applications will be ranked in accordance with the
following criteria: Creation of new business, expansion of existing
business, tourism, business revitalization, and neighborhood
revitalization, in that order. Sunset date: 2021.

Arkansas Historic Preservation
Program

501-324-9880
www.arkansaspreservation.org/

Colorado

25% credit against individual and corporate taxes for first $2 million
in Qualified Rehabilitation Expenses (QREs) and 20% on the
remaining QREs for commercial properties. Credit goes to 30% in
designated disaster area. Aggregate cap for FY2015 is $5 million,
and $10 million thereafter. Per-project cap of $1 million in credits
annually. 50% of credits to be awarded to projects with QREs less
than $2 million; 50% of credits to go to projects with QREs of $2
million and above. Projects awarded on first-come, first-serve
basis. Freely transferable by either direct sale or disproportionate
allocation among partners of a syndication partnership. Nonprofits
can use the credits. Program starts July 1, 2015 and sunsets 2019.
20% credit for homeowner properties. No aggregate statewide
dollar cap, but per project cap of $50,000 per year. Minimum
investment: $5,000. Carry forward: 10 years. DOI standards apply
and work must be completed within 2 years of inception date of
project.

Colorado Historical Society
303-866-3395
www.coloradohistory-
oahp.org/programareas/itc/taxc
redits.htm

Connecticut

25% credit for converting historic commercial, industrial, former
government property, cultural building, institutional, or mixed
residential and non-residential property to mixed residential and
non-residential uses or non-residential use (including commercial,
institutional, governmental or manufacturing use). Credit is
increased to 30% if (a) at least 20% of units created are affordable
rental units, or (b) at least 10% of units created are affordable
homeownership units. Caps: $50 million over 3 years and $5
million per project. Carry forward: 5 years. Property must be listed
individually on the national register or located in a district listed on
the national or state register and certified as contributing. Freely
transferable either by direct sale or disproportionate allocation
among partners of a syndication partnership. (Section 10-416-b
C.GS)

25% credit for converting commercial or industrial property for
residential use only. Caps: $2.7 million per project and $15 million
annual aggregate. Carry forward: 5 years. Freely transferable
either by direct sale or disproportionate allocation among partners
of a syndication partnership. Property must be listed individually on
the national or state register or located in a district listed on the
national or state register and certified as contributing. Minimum
expenditure: 25% of assessed building value. Credit can offset
income tax liability as well as taxes owed by insurance companies
and utilities. Section 10-416a.

30% credit for eligible rehab of owner-occupied residence,
including apartments up to 4 units. Eligible properties: National

Connecticut Historical Commission
860-566-3005
www.cultureandtourism.org/cct/taxon
omy/taxonomy.asp?DLN=43543&cct
Nav=|43543




and/or State Register of Historic Places, must be located in
distressed areas. Cap: $30,000 per dwelling, $3 million annual
aggregate. Recapture period: 5 years. Carry forward: 4 years.
Minimum expenditure: $25,000. Credit can be used only to offset
corporate taxes. Corporations may qualify either by purchasing tax
credits or loan principal reduction. Effective July 2015, the minimum
expenditure will be $15,000, projects will not be limited
geographically while the cap will be $50,000 per dwelling for
nonprofits. (Sec. 10-416 C.G.S.)

Delaware 20% credit for income-producing properties and a 30% homeowner | Delaware State Historic Preservation
credit. A 10% bonus credit applies for both rental and owner- Office
occupied projects that qualify as low-income housing. Carry 302-739-5685
forward: 10 years. Homeowner credit cannot exceed $20,000. www. history.delaware.gov/preservati
Credits are freely transferable either by direct transfer or on/default.shtml
disproportionate allocation. Credits claimed in annual progress-
based installments with phased projects. The maximum amount of
credits in any fiscal year is $5 million of which $2 million is set
aside for projects receiving under $300,000 in tax credits and
$100,000 set aside for qualified resident curators. Sunset: 2020.
Georgia 25% credit for certified historic properties, both owner-occupied Georgia Historic Preservation

residences and income-producing. Additional 5% credit for
residence located in a HUD target area. Credit cap: $100,000 for
an owner-occupied historic home, and $300,000 for income-
producing buildings, including residential rentals. Carry forward: 10
years. Transfer permitted by disproportionate allocation, or if
property is sold and no part of credit taken.

Division
404-656-2840
www.gashpo.org

Hllinois **

*NOT a
statewide
program

25% credit for eligible expenditures on rehabilitation of properties
eligible for the federal Historic Rehabilitation Tax Credit located in
designated River Edge Redevelopment Zones approved by the
state in portions of Aurora, East St. Louis, Elgin, Peoria and
Rockford.  Minimum investment: greater of $5,000 or 50% of the
purchase price. DOl standards apply. Credits are transferrable by
disproportionate allocation. No per project cap and no aggregate
annual cap on dollar value of credits issuable.

lllinois Historic Preservation Agency
217-557-0513
www.illinoishistory.gov

Indiana

20% of rehab costs up to $100,000 for qualifying commercial,
rental housing, barns and farm buildings. Minimum investment
$10,000. Per-project cap: $100,000. $450,000 annual statewide
cap for commercial credits and $250,000 for owner-occupied
residences. State register properties qualify. Carry forward: 15
years. Preapproval of work required. No fees. DOI standards apply.
Owner-occupied residential: 20% of rehab costs. Costs must
exceed $10,000.
http://www.in.gov/legislative/ic/codeltitle6/ar3.1/ch16.pdf

Indiana Department of Natural
Resources

317-232-1646
www.state.in.us/dnr/historic/2814.htm

lowa

25% credit of qualified rehabilitation costs for eligible commercial
properties, owner-occupied residential properties and barns.
Annual cap: $45 million. Allocation of credits: 10% of credits for
small projects under $750,000; 30% for projects located in Cultural
and Entertainment Districts or the Great Places programs; 20% for
disaster recovery projects; 20% for projects that create more than
500 permanent new jobs, and 20% for projects. No project cap.
Fully refundable with interest, if appropriate, or any excess credit
can be carried forward as an estimated payment to the next year.
Minimum expenditure for commercial property: 50% of the
assessed value of the commercial property, excluding the land or
$50,000 whichever is less. Minimum expenditure for non-
commercial properties: the lesser of $25,000 or 25% of the
assessed value, excluding the land. The project shall begin before
the end of the fiscal year in which the Part 2 application was
approved. The project must be placed in service_within 60 months
of the Part 2 approval or within 72 months if more than 50% of the
qualified rehabilitation costs are incurred within 60 months of the
approval date. Credits in excess of min. established by Dept. of
Revenue are fully transferable and all tax credits reserved for a
fiscal year on and after July 1, 2012 may be transferred by
disproportionate allocation.

State Historical Society of lowa
Historic Preservation and Cultural
and Entertainment District Tax Credit
Program

515-281-4137
www.iowabhistory.org/historic-
preservation/tax-incentives-for-
rehabilitation/index.html

Chapter 404A and regulations




Kansas

25% income tax credit for commercial and owner-occupied
residential properties. 30% income tax credit for nonprofits. Annual

cap of $3.75 million in credits claimed for FY2010. No per-project

cap. Carry forward: 10 years. $5,000 minimum on qualified
expenditures necessary. Credit freely transferable either by direct
transfer or disproportionate allocation.

Kansas State Historical Society
785-272-8681
www.kshs.org/resource/statetax.htm

Kentucky 30% income tax credit for owner-occupied residential properties. A | Kentucky Heritage Council
minimum investment of $20,000 is required, with the total credit per | 502-564-7005
project not to exceed $60,000. www.heritage.ky.gov/incentives/
20% income tax credit for all other properties including properties
owned by entities exempt from tax under section 501(c)(3) of the http://www.Irc.ky.gov/KRS/171-
Internal Revenue Code and state and local governmental 00/396.PDF
subdivisions and agencies. Minimum investment of $20,000 or
S?é;]:écteiab;s;s, whichever is greater, subject to $400,000 per http://www.Irc.ky.gov/KRS/171-
’ 00/397.PDF
Both credits are fully refundable or transferable. But pass through
entities which are taxed, get the credit at the entity level; pass http://www.lrc.ky.gov/kar/300/006/
through entities which are not taxed can use disproportionate 010.htm
allocation. $5 million annual program cap applies to the aggregate
of homeowner and commercial/nonprofit credits. All credits are
subject to proportional reduction if the value of credits claimed
exceeds the annual aggregate cap.
Louisiana 25% credit for income-producing properties in “downtown Louisiana Department of Culture,
development districts.” $5 million cap per taxpayer for structures Recreation & Tourism
within a downtown development district. No statewide cap for 225-342-8160
commercial credits. Minimum investment: $10,000. Directly www.crt.state.la.us/hp/taxincentives.a
transferable. 5 year carry-forward for commercial credits. Sunset SpX
date: Jan. 1, 2018.
After July 1, 2011, 25% rate for owner-occupied residences; 50% RS47.6013; Regulations
credit for blighted homes over fifty years old. $10 million statewide
cap for owner-occupied residences. Minimum investment: $10,000. | RS 47:297.6
Homeowner credit must be taken in five equal annual installments
and is fully refundable. Sunset date: Jan. 1, 2018.
Maine 25% credit for qualifying rehab expenses of certified historic Maine Historic Preservation
structure. 30% credit where at least 33% of the aggregate square Commission
feet of the completed project creates new affordable housing. 207-287-2132
Affordable housing credit may be increased each tax year by 1% till | www.maine.gov/mhpc/tax_incentives/
reached maximum of 35% in 2013. Minimum expenditures: Same index.html
as federal tax credit. If federal credit is not claimed, min.
expenditure is $50,000 and maximum is $250,000. Cap: $5 million
per project cap; no annual statewide cap. Credits are fully
refundable and freely transferable by disproportionate allocation.
Credit must be taken in 4 equal installments with first year being
year property is placed into service. Sunset date: Dec. 31, 2023.
Maryland 20% credit for commercial buildings and owner-occupied Maryland Historical Trust

residences; additional 5% credit for high performance commercial
buildings that achieve LEED gold rating or comparable rating from
another rating system; 10% credit for non-historic, "qualified
rehabilitated structures," commercial properties located in Main
Street Maryland community and after 2012 in a designated
"sustainable" community. Sets aside of $4 million for small
commercial projects starts Jan. 1, 2015.

Annual appropriation required for commercial side of program;
unused amounts may be carried over to following year. Per-project
cap: commercial - $3 million; owner-occupied - $50,000.
Competitive award process for commercial properties only; owner-
occupied need not compete. No more than 60% of funds available
for commercial projects in any year may go to any single
jurisdiction. Minimum investment: the greater of 100% of the

410-514-7628
www.marylandhistoricaltrust.net/taxcr
.html




adjusted basis or $25,000 for commercial properties; $5,000 for
owner occupied properties. Commercial credit is transferable.
Residential credit is fully refundable. Program sunsets in 2017

Massachusetts | 20% credit for eligible income-producing properties. 25% credit for Massachusetts Historical
projects with affordable housing. $50 million annual statewide cap. Commission
Carry forward: 5 years. DOI standards apply. Permits direct transfer | 617-727-8470
of credit or transfer by disproportionate allocation. Min. investment: | www.sec.state.ma.us/mhc/mhctax/tax
25% of adjusted basis. Funded through 2017. idx.htm
Minnesota Credit equal to 100% of the federal credit allowed for the State Historic Preservation Office,
rehabilitation of a certified historic commercial property against Minnesota Historical Society
taxes or grant equal to 90% of federal credit allowed. No annual 651-259-3000
program cap and no per-project cap. Credit freely transferable www.mnhs.org/shpo/grants/index.ht
either by direct transfer or disproportionate allocation. Grants may m
be issued to another individual or entity. Credit is fully refundable.
Credit may be used by insurance companies as well as other
corporations and individuals. Application must be made for the
credit before the rehabilitation begins. Sunsets in FY 2021.
Mississippi 25% credit for commercial property and for owner-occupied Division of Historic Preservation,
residences. Program is capped at $60 million. No project cap. Mississippi Department of Archives
Minimum investment of 50% of the total basis for commercial and History
properties; $5,000 for owner-occupied residences. Carry forward: 601-576-6940
10 years. If credit exceeds $250,000, 75% can be refunded in lieu www.mdah.state.ms.us/hpres/prestax
of 10 year carry-forward. Refunds must be taken in two equal incent.html
installments starting the year the rehabilitated property is placed in
service. Transfer permitted by disproportionate allocation but can
not be used in conjunction with refund provision. Members of a
pass through entity, not taxed at the entity level, can use
disproportionate allocation. Members of a pass through entity,
taxed as a partnership, can elect to claim a refund at the entity
level. Sunset date: 2014.
Missouri Missouri Historic Preservation
Program
25% credit for commercial and owner-occupied residential 573-751-7858
www.dnr.mo.gov/shpo/TaxCrdts.htm
properties listed in National Register or listed as contributing to a
federally certified historic district. Rehab work must meet DOI
standards. Qualified expenditures must exceed 50% of total basis
of the property. Carry back: 3 years. Carry forward: 10 years.
Transfer permitted by direct transfer or disproportionate allocation.
Per-project cap for owner-occupied single-family residences:
$250,000 in credits. Beginning July 1, 2010, the Dept. of Economic
Development can not approve more applications than would in the
aggregate result in more than $140 million in credits. Any project
receiving preliminary approval after Jan. 1, 2010, whose eligible
costs would be more than $1.1 million, is subject to the cap.
Projects with eligible costs less than $1,100,000 are not subject to
cap. Projects subject to the cap are prioritized on first-come first
serve basis; where applications received on same day, lottery will
be held. Unfunded projects carry over into next funding round.
Requires rehab to start within 2 years of authorization. Credits must
be issued within 12 months of rehab completion.
Montana Income-producing certified historic properties automatically receive | Montana State Historic Office
5% state tax credit if the property qualifies for the 20% federal 406-444-7715
credit. Carry forward: 7 years. www.his.state.mt.us/shpo/istarch.asp
Nebraska 20% credit against income, deposit or premium tax for rehabilitation | Nebraska State Historical Society

of historically significant real property except for a single-family
residence. Annual cap: $15 million. Per-project cap: $1 million in
credits. Minimum expenditure: $25,000 or 25% of assessed value.
DOI Standards apply. Starts: Jan. 1, 2015. Sunsets: Dec. 31, 2018.

402-471-3270
www.nebraskahistory.org/histpres/tax
_incentive/index.shtml




New Mexico

50% of rehab costs for all properties listed in the State Register of
Cultural Properties. Also applies to stabilization and protection of
archeological sites listed in the State Register of Cultural
Properties. No annual statewide cap. Per-project cap: $25,000
outside an Arts and Cultural District; $50,000 located within an Arts
and Cultural District. DOI standards apply. Carry forward: 4 years.
Pre-approval required.

New Mexico Historic Preservation
Division

505-827-6320
www.nmbhistoricpreservation.org/PRO
GRAMS/creditsloans_taxcredits.html

New York

20% credit for certified commercial properties subject to
geographical targeting. Per project cap: $5 million in credits. Must
be used in conjunction with federal credit. Credit must be taken in
the year building is placed into service. Carry forward: unlimited.
Commercial credits fully refundable starting 2015.

20% credit for certified, owner-occupied properties. Subject to the
same census tract restrictions as commercial program. Residential
per project cap: $50,000 in credits. If taxpayer's adjusted gross
income is under $60,000, homeowner credit is refundable; over
$60,000, unlimited carry forward. Minimum expenditure: $5,000
and 5% must be spent on exterior work.

Both programs sunset on Dec. 31, 2020 and default to 2007
features if not renewed.

25% rehab credit for historic barns. Must be income-producing,

built or placed in agricultural service before 1936 and rehab cannot
“materially alter the historic appearance.”

New York State Historic Preservation
Office

518-237-8643
www.nysparks.state.ny.us/shpo/inves
tment/index.htm

North Dakota

25% credit for eligible historic property that is part of a renaissance
zone project. Project cap of $250,000. Carry forward: 5 years.

Historical Society of North Dakota
701-328-2666
www.nd.gov/tax/genpubs/renaissanc
e.pdf

Ohio

25% credit for owners and long-term qualified lessees of certified
historic building. Project cap: $5 million. Aggregate cap: $60 million
annually and any unused amount will be carried forward and added
to the next year. DOI Standards apply. Refundable amount of credit
limited to $3 million per project. Transfer by disproportionate
allocation permitted. Five year carry-forward. Applicant must
provide evidence that the credit is a major factor in the applicant’s
decision to rehab. Applicant must have CPA certify costs if qualified
rehabilitation expenditures exceed $200,000. If the applicant does
not provide evidence of having a viable financing plan, having final
construction drawings and all necessary historical approvals within
12 months of receiving notice of approval, or if the applicant has
not closed on financing within 18 months after approval, the
director may rescind the approval and reallocate the credit amount
to another applicant. Director of Economic Development must
conduct a cost-benefit analysis of every project that shows whether
the project will result in a net revenue gain in state and local taxes.
Director of Development and Tax Commissioner must produce an
annual report to the legislature analyzing program'’s effectiveness.

Ohio Historic Preservation Office
614-298-2000
www.ohiohistory.org/resource/histpre
s/yourtown/tax/

Oklahoma

20% income tax credit for all eligible commercial and rental
residential properties that qualify for the federal tax credit. Minimum
investment: same as federal credit. No statewide or per-project
caps. Carry forward: 10 years. Freely transferable for 5 years.
Credits can be claimed starting on Jan. 1, 2012.

Oklahoma State Historic Preservation
Office

405-522-4484
www.okhistory.org/shpo/taxcredits.htm

Pennsylvania

25% credit for eligible properties that qualify for the federal tax
credit. Minimum investment same as for the federal credit. Project
cap: $500,000. Aggregate cap: $3 million annually. Projects to be
allocated equitably among state’s regions. Any unused amount
from a region will be reallocated to another region. DOI Standards
for Rehabilitation apply. Public utilities, insurance companies and
financial institutions may participate in the program. Applications
must be filed by Feb. 1, 2013, but may cover expenditures
previously made. Carry forward: 7 years. Credits are transferable
by certificate only. Sunset: 2019.

Pennsylvania Historical & Museum
Commission

717-783-6012
http://www.portal.state.pa.us/portal/se
rver.pt/community/rehabilitation_inve
stment_tax_credit_program/2646




Rhode Island

20% for commercial property owners, condominiums and
nonprofits; 25% if 25% of total rentable space or entire first floor is
used in a trade or business. Owner-occupied residences not
eligible. Per-project cap of $5 million dollars. Maximum aggregate
credits through 2016 to be set by legislature; currently at $34.5
million. Transfer by disproportionate allocation or direct
assignment. Proceeds of sale of credit not subject to state tax.
Credits awarded to tax-exempt entities fully refundable. Qualified
rehabilitation expenditures must exceed the adjusted basis of the
building. Applicant must enter into contract with state division of
taxation and grant state a 2-year restrictive convenant on the
building regarding material alterations, and a 5-year restrictive
covenant regarding use as a trade or business if 25% credit is
claimed. CPA must certify to amount of credit claimed. Projects
with hard construction costs of $10 million dollars or more must
have approved apprenticeship programs. Program sunsets July 30,
2016 or when funds exhausted.

Rhode Island Historical Preservation
& Heritage Commission
www.preservationri.gov/credits/

South
Carolina

10% credit for commercial properties eligible for federal credit; 25%
for other eligible properties. Minimum investment for non-
commercial properties: $15,000. All credits must be taken in 5
equal annual installments. No statewide or per-project dollar caps.
Pass-through entities (other than “S” corporations) may transfer
credit by means of disproportionate allocation. Credits for owner-
occupied residences limited to one per structure each 10 years.
Pre-approval required.

25% tax credit against income, corporate license fees, and
insurance premium taxes, for rehabilitating abandoned textile mill
buildings that have been closed at least one year immediately
preceding the application. Credits must be taken in 5 equal
installments. Carry forward: 5 years. Credit may also be taken
against local real property taxes with percentage amount set by
municipality or county. Transfer permitted by certificate and
disproportionate allocation.

Although not a historic credit as such, South Carolina has a 25%
tax credit against income taxes and corporate license fees, taken in
five equal installments, for rehabilitating abandoned buildings
where 66% of space has been non-income producing for a
minimum of 5 years. Taxpayer, if qualifying, is only permitted to one
of three credits allowed through the Abandoned Buildings Act, the
Textiles Communities Revitalization Act, or the Retail Facilities
Revitalization Act and cannot exceed 50% of tax liability.
Alternatively, credit can be taken against local real property taxes if
approved by positive majority vote of the municipality or county
after a public hearing. Credit up to 75% of real property taxes must
be taken each year for up to 8 years. Per-project cap: $500,000.
Also capped at 50% of tax liability. Expenses that increase the
square footage in excess of 200% are disallowed. Credits are
transferable by certificate and by disproportionate allocation.
Available for projects initiated in 2012. Sunset: Dec. 31, 2019.

South Carolina Department of
Archives and History

803-896-6100
http://shpo.sc.gov/programs/tax/Page
s/default.aspx

Texas

25% tax credit against franchise tax for certified historic structures
rehabilitated and put in service on or after Sept. 1, 2013. No annual

or per-project cap. Carry forward: 5 years. Minimum investment:

$5,000. Credits are transferable by certificate or disproportionate
allocation. As enacted. Subject to Attorney General review and
adoption of administrative rules. Effective Jan. 1, 2015.

Texas Historical Commission
512-463-6100
www.thc.state.tx.us/preserve/projects
-and-programs/preservation-tax-
incentives/about-preservation-tax-
incentives

Utah

20% credit for residential owner-occupied and non-owner-
occupied. Cap: none. Minimum investment: $10,000 over 3 years.
DOI standards apply. No fees.

Utah State Historical Society
801-533-3500

www. history.utah.gov/historic_buildin
gs/financial_assistance/state_tax_cre
dit.html

Vermont

All credits limited to commercial buildings located in designated

Vermont Division for Historic




downtowns or village centers. 10% credit for projects approved for
federal credit. 25% credit for fagade improvement projects, limited
to $25,000 per project. 50% credit for certain code improvement
projects, with maximum credit of $50,000. 9-year carry-forward.
Credits may be transferred to bank in exchange for cash or interest
rate reduction. Annual total program cap: $1.5 million. The state
board may allocate the credit upon completion of distinct phases of
a qualified project and any recaptured or rescinded credits can be
awarded to other applicants in subsequent years.

Preservation

802-828-3211
www.historicvermont.org/financial/cre
dits.html




Virginia 25% for commercial and owner-occupied residential properties. Virginia Department of Historic
Reconstruction and improvements must amount to at least 25% of Resources
the assessed value for owner-occupied buildings and at least 50% 804-367-2323
for non-owner-occupied buildings. Carry forward: 10 years. www.dhr.virginia.gov/tax_credits/tax_
National and state register properties eligible. DOI standards apply. | credit.htm
No caps. Transfer by disproportionate allocation permitted.
West Virginia 10% credit for buildings eligible for federal credit; 20% credit for West Virginia Historic Preservation
eligible owner-occupied residences. Commercial buildings entitled Office
to same carry-back and carry-forward provisions as are available 304-558-0220
for federal credit. Owner-occupied residences entitled to 5-year www.wvculture.org/shpo/tcresovervie
carry forward. Both commercial credits and homeowner credits may | w.html
be directly transferred or transferred by disproportionate allocation.
Minimum investment in homeownership projects: 20% of assessed
value. No statewide or per project dollar caps.
Wisconsin 20% for certified income-producing properties. Applicant may also State Historical Society of Wisconsin
claim federal credit. No statewide or per-project caps. Credit may 608-264-6490
transferred directly or by disproportionate allocation. Minimum www.wisconsinhistory.org/hp/architec
investment $50,000. Tax credit must be approved by Wisconsin ture/index.asp
Economic Development Corporation. Program to be reviewed in
2017 for economic development effectiveness. 25% for eligible
owner-occupied residences. No statewide cap. Per project cap:
$10,000. Minimum investment of $10,000 over 2 years, extendable
to 5 years. Cannot be used to offset state Alternative Minimum Tax.

The following states do not currently offer tax credits for renovating commercial or owner-occupied residences:
Arizona, Alaska, California, District of Columbia, Florida, Hawaii, Idaho, Michigan, Nebraska, Nevada, New
Hampshire, New Jersey, Oregon, South Dakota, Tennessee, Washington, and Wyoming.

Twenty-two states offer credits to owner-occupied residences.
1. Alabama: Alabama Historic Rehabilitation Tax Credit
2. Arkansas: Historic rehabilitation income tax credit (§ 26-51-2204)
3. Colorado: Colorado State Income Tax Credit for Historic Preservation (§39-22-514 CR S)
4. Connecticut: CT Historic Homes Rehabilitation Tax Credit Program (Public Act 99-173)
5. Delaware: Delaware Historic Preservation Tax Credit Program (73 Del Laws, c 6, § 1)
6. Georgia: Georgia State Income Tax Credit Program for Rehabilitated Historic Property (O C G A § 48-7-29 8)
7. lowa: Historic Preservation and Cultural and Entertainment District Tax Credit Program (lowa Code §404A)
8. Kansas: Historic Preservation Tax Credit (K S A §79-32211)
9. Kentucky: Kentucky Historic Preservation Tax Credit Program ( 300 KAR 6:010)
10. Louisiana: State of Louisiana Residential Tax Credit Program (Lousiana R S 47:297 6)
11. Maryland: Sustainable Communities Tax Credit Program (Md Code § 9-204)
12. Mississippi: Mississippi Historic Preservation Tax Incentives Program ( Miss Code § 27-7-22 31)
13. Missouri: Missouri Historic Tax Credit Program
14. New Mexico: State of New Mexico Investment Tax Credit program (4 NM §10 9)
15. New York: New York State Historic Homeownership Rehabilitation Tax Credit
16. North Dakota: Historic Preservation and Renovation Tax Credit (N D C C § 40-63-06)
17. Ohio: Ohio Historic Preservation Tax Credit Program (ORC §149 311)
18. South Carolina: Historic Rehabilitation Tax Credit (S C Code § 12-6-3535)
19. Utah: Utah Historic Preservation Tax Credit (UC 9-8-404)
20. Virginia: Historic Rehabilitation Tax Credit (Virginia Code §58 1-339 2 )
21. West Virginia: Rehabilitation Investment Tax Credit Program (W V Code §11-21-89)
22. Wisconsin: Wisconsin Historic Homeowners Rehabilitation Tax Credit Program (Wiscn Admin Code Sect 71 07(9m))



Dollar Limits on State Tax Credits for Commercial Properties (in alphabetical order) — a/o 3/6/2015

State Aggregate Per Project Comments

Alabama 520 million S5 million Starts May 15, 2016

Arkansas S4 million $125,000 in credits

Colorado S5 million S1 million Aggregate increases to $10M in 2016

Connecticut $50 million over 3 years  $5 million per project

Connecticut $15 million $2.7 million per project

Delaware S5 million None For both homeowners and commercial

Georgia None $300,000

lllinois None None River Edge Redevelopment Zone only

Indiana $450,000 None

lowa $45 million None

Kansas None None

Kentucky S5 million None For both homeowners and commercial

Louisiana None S5 million per taxpayer In development district

Maine None S5 million per project

Maryland Annual appropriation S3 million per project Gov proposes $10M for 2014

Massachusetts S50 million None

Minnesota None None

Mississippi $60 million None

Missouri $140 million None Projects with eligible costs less than
$1,100,000 are not subject to cap

Montana None None 5% add-on to federal

Nebraska S15 million S1 million in credits

New Mexico None $25,000 outside $50,000

in Arts & Cultural District

New York None S5 million In distressed area

North Dakota None $250,000 In a “renaissance zone”

Ohio S60 million S5 million

Oklahoma None None

Pennsylvania S3 million S500,000 Started 2012

Rhode Island $34.5 million None Total; no cap currently set annually

South Carolina None None 10% add-on to federal; 25% for other
eligible properties

Texas None None Starts Jan 1 2015

Utah None None for residential owner-occupied and
non-owner-occupied.

Vermont $1.5 million None 10% add-on to federal

Virginia None None

33  West Virginia None None 10% add-on to federal

34  Wisconsin None None 20% credit

Of the 34 states; 15 states set ANNUAL aggregate caps (Rl has set a total cap) while 18 states do not place an aggregate cap.. But several of
those without aggregate caps fail to effectively incentivize rehabilitation because either the percentage rate or per-project cap is so low.

Lo ~NOULSAsESBSEWNPR=

Annual Aggregate Caps (in order of amount in 16 states): Note: Nineteen (19) states do not place an aggregate program cap.
1. Missouri S$140M (plus no cap on small projects)

Mississippi S60M

Ohio S60M

Massachusetts S50M

Connecticut (a) S50M over 3 years

lowa S45M

Alabama S20M

Connecticut (b) S15M

Nebraska S15M

Maryland S10M

Colorado S5M (increases to $10M in 2016)

Delaware S5M * covers both homeowners & commercial

Kentucky S5M *covers both homeowners & commercial

. Arkansas S4M

Pennsylvania S3M

. Vermont S1.5M

. Indiana $450,000
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COST BENEFIT ANALYSIS INOHIO *

Ohio law requires the state to conduct a cost-benefit analysis for each historic building seeking a tax credit. The state must
determine whether rehabilitation of the building and awarding of the credit will result in a net revenue gain in state and local
taxes once the building is used. The Ohio model takes into account tax revenues generated after the building is placed in
service.

A recent cost-benefit analysis involving The Market Block Building in Warren, Ohio demonstrated that 31% of the state's
investment of $630,800 in historic tax credits was recovered before the tax credit was awarded. One-hundred percent
(100%) of the state's investment will be recovered in new revenues by the fourth year of operation. By year 10 the building
will have generated additional state and local tax revenues of $494,000 in excess of the amount of the credit, or a return on
investment of 80%, and by year 15 the building will have generated approximately $839,000 in new tax revenues,
representing a return on investment of 130%.

This year Heritage Ohio presented its Best Commercial Rehabilitation Award to The Chesler Group for this renovation
which created new office and meeting space for The Raymond John Wean Foundation. The renovation of these four 1868
buildings along the Courthouse Square, helps the Foundation bring together local residents and incubate new businesses.

Construction, Operations, and Residents, ROl Graphic
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About the National Trust for Historic Preservation
Harry K. Schwartz is a consultant to the National Trust for Historic Preservation on state tax incentives.

Renee Kuhiman in the Government Affairs & Policy Department of the National Trust for Historic Preservation helps
states expand, improve or put in place a historic tax credit. E-mail: rkuhlman@savingplaces.org Phone: 202-588-6234

The National Trust is a privately-funded nonprofit organization chartered by Congress in 1949. We work to save America’s
historic places to enrich our future. With headquarters in Washington, D.C., 12 field offices, 27 historic sites, and partner
organizations in 50 states, territories, and the District of Columbia, the National Trust protects significant historic sites and
advocates for historic preservation as a fundamental value in programs and policies at all levels of government.



National Trust for Historic Preservation - State Historic Tax Credits for Incoming Properties — March 2015
17 states issue certificates or permit direct sale; 23 states allow the credit to be allocated within a partnership;
8 states issue refunds; Minnesota’s credit can be taken as a grant for .90 cents of each S1 of credit.

State Certificate/Direct Sale Partnership Allocation Refundable Grant
Alabama &

Arkansas & L

Colorado &

Connecticut & &

Delaware & &

Georgia &

lllinois &

Indiana

lowa & &
Kansas & &

Kentucky & & * &
Louisiana &

Maine & &
Maryland £ *
Massachusetts & &

Minnesota & & ¥ ¥ o FHFE
Mississippi & o EXE
Missouri & &

Montana

New Mexico

New York o KEEEE
North Dakota

Ohio & & kkkERk
Oklahoma &

Pennsylvania S

Rhode Island & &

South Carolina &

South Carolina (mills) & &

Texas & &

Utah

Vermont % 3k 3k sk sk kok

Virginia &

West Virginia £ L

Wisconsin & &

*In Kentucky, pass through entities which are taxed, take the credit at the entity level; pass through entities which are not taxed can
use disproportionate allocation. (e.g., LLC or limited partnership)
** Minnesota's credit is refundable only if used in conjunction with federal historic tax credit.

*** Minnesota's grant equals 90 percent of the credit earned by the project.
**%%n Mississippi, if the credit exceeds $250,000, 75% can be refunded in lieu of 10 year carry-forward. Refunds must be taken in

two equal installments starting the year the rehabilitated property is placed in service.

***** New York's refund went into effect Jan. 1, 2015.

***%%* Ohjo caps the refundable portion of the credit at $3 million per project.

**k%k%%% |0 \Vermont, credits may be transferred to bank in exchange for cash or interest rate-reduction.

Note: Louisiana’s tax credit for renovating historic homes is refundable for a total of 9 states offering refundable tax
credits.
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Refundable State Tax Credits
for Historic Rehabilitation

BY HARRY K. SCHWARTZ AND RENEE KUHLMAN

n 2005, the authors produced a public policy report for the

National Trust for Historic Preservation on state tax credits for

historic preservation. At that time roughly half the states in the
country had laws creating historic tax credits. Many were relatively
new. That report attempted to address the question, why do some
state credits work better than others? The report also provided
guidance to states adopting tax credit laws for the first time and to
those attempting to improve existing statutes that were producing

mixed or minimal results.

At this writing, 34 states have historic tax credit programs in
place. This article will focus on the nine of them that have provisions
in their laws that, in varying degrees, make such credits refundable.
The nine states include lowa, Kentucky, Louisiana, Maine, Maryland,
Minnesota, Mississippi, New York, and Ohio. Refundability exists
where the holder of a tax credit has the option of claiming a refund
from the state in the amount by which the credit exceeds that
holder’s tax liability to the state.

A state tax credit typically has value only to the extent that the
credit holder has sufficient liability for state taxes that the credit can
be used to offset. Although state tax rates vary, they are far lower than
federal income tax rates. As a consequence, an apparently valuable
state tax credit may wind up in the hands of a party unable to use it.

Refundability directly addresses this problem by making the
state tax liability of the credit holder irrelevant. The amount by
which the credit exceeds the holder’s state tax liability is returned
to the holder in the form of a refund check from the state treasurer.

THE FEDERAL PENALTY

Unlike the federal tax credit, which is not taxed by the federal
government, state tax credits in almost all cases are subject to
federal income tax at ordinary income rates. The problem is not
unigue to refunds. It applies as well to the transfer of state historic
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tax credit certificates, where such transfer is permitted, and to
credits passed through to partners and other pass-through entities
that are recipients of the credits. Although strategies have been
devised to avoid the penalty, they are complex and are economi-
cally feasible only for large projects with sophisticated investors.

WHY ARE SOME STATE REFUNDABILITY PROVISIONS MORE

PROMISING THAN OTHERS?

This article addresses the question, why do some refundability

provisions appear more likely to work than others? In answering

this question, based on our examination of the statutes of the nine
states with refundability provisions, and to the extent possible,
their experience with refundable credits, we have attempted to
identify those factors that impact negatively and positively on the
effectiveness of those provisions. The following two factors appear
to be the most important:

I The existence of significant statutory limitations on the dollar
amount of credits that may be issued annually in the aggregate,
and/or for any single project.

I Limitations on the amount refundable and restrictions on the
manner in which the refund may be claimed.

Not included in this short list is the rate of the credit. The rate
is calculated as a percentage of the amount expended on the
appropriate rehabilitation of a historic property. Each of the nine
states examined provides a base credit in the range of 20 to 25
percent. Minnesota sets its rate at 100 percent of the federal credit,
which is 20 percent, and requires that the federal credit be
awarded. In the event that the federal credit is not used, Minnesota
will award a state grant equal to 90 percent of the amount that a
federal credit would have provided.

Maine also fixes its somewhat more generous credit by refer-
encing the federal credit, but setting the percentage at 25 percent,
and providing the credit not only to taxpayers who use the federal
credit but also to those who do not, provided that the latter incur
appropriate expenditures in the $50,000 to $250,000 range.

Other states provide bonuses for types of projects favored
by the legislature. Kentucky provides a rate of 20 percent for
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commercial project credits and 30 percent for owner-occupied
residences. Louisiana has a base rate of 25 percent for owner-
occupied residences, which increases to 50 percent if the property
is “vacant and blighted.” Maine increases its credit to 30 percent
for affordable housing. Maryland lifts its 20 percent credit to 25
percent for a “high performance building.”

Although the bonuses may achieve legislative objectives by
directing investment incentives to specified purposes, there is no
evidence in the nine states surveyed that the rate of the credit
materially affects the use of refundability.

A CAVEAT

The amount of credits awarded may be determined with a high
degree of certainty because records of such awards are maintained
by the state historic preservation office and are open to the public.
The amount and number of credits c/laimed as refunds fall within
the province of the state revenue department. These records are
typically not available to the public. Hence judgments about the
effectiveness of a state’s refund program must be based on a
combination of estimates by state officials and an evaluation of
the statutory structure of the refund program.

STATUTORY CAPS ON THE DOLLAR AMOUNT OF CREDITS
THAT MAY BE ISSUED AND CLAIMED AS REFUNDS

It should be obvious that the existence of a statutorily mandated
limit on the dollar amount of credits that may be issued annually
on an aggregate basis, or with regard to individual projects, can
undercut not just a refundability option, but the effectiveness of a
state’s program as a whole. In this regard, of the nine states exam-
ined, Minnesota distinguishes itself as a model, having neither an
aggregate annual cap nor a per project cap.

The programs in Maine and New York also lack aggregate
annual caps, and both set limits of $5 million per commercial
project. New York has a project cap of $50,000 on credits to a
project involving an owner-occupied residence.

Both Mississippi and Ohio have annual aggregate caps of $60
million, but Ohio imposes a $5 million per project cap, only $3 million
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of which is refundable in one year, while Mississippi has no per project
cap. lowa law establishes an annual aggregate cap of $45 million,
with no per project cap. However, lowa does require that the amount
of credits awarded each year be allocated by specific percentages
reflecting priorities established by the legislature.

The Ohio data are particularly revealing about the usefulness of
refundability, notwithstanding the existence of the caps. According to
state estimates, over the past three years, out of 49 projects certified,
32 project sponsors have elected to claim the refund. A substantial
number of the projects claiming the refund involved projects under $1
million in credits. But 11 of the projects had total costs of $10 million or
more. In some cases, projects of substantial size, ranging above $50
million in total costs, also made use of the refundable historic credit.
What the Ohio experience demonstrates is that a per project cap of
$5 million with refundability up to $3 million per year can provide an
effective incentive both for large projects, involving total costs of
$50 million or more, and for small, Main Street-type projects as well.
This conclusion is reinforced by the amount of demand the program
has attracted. In the last semiannual funding round, the state
received 35 applications requesting $62.5 million in tax credits out of
an available $33.9 million, roughly a 2 to 1 ratio of demand to supply.

At the other end of the scale, Kentucky imposes a $5 million
aggregate annual cap on the amount of credits that may be issued
and per project caps of $400,000 for commercial rehabilitations and
$60,000 for rehabilitating an owner-occupied residence. Further
complicating matters is a provision in the Kentucky law that specifies
that if approved applications exceed in the aggregate the state-
imposed dollar limit, then all of the approved credits shall be reduced
proportionately, so as to limit the total amount of credits allowed to
the $5 million aggregate cap. The effect of this provision, which we
believe to be unique, introduces a measure of uncertainty for all
program applicants, since individually they cannot know whether
they will be granted the credit awarded in full or some lesser amount.

Maryland, a pioneer in the use of refundable historic tax credits,
now requires an annual appropriation by the legislature to establish
the aggregate amount of credits available in each fiscal year. As a
consequence, developers proposing to rehabilitate a historic
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property in Maryland can have no degree of certainty as to what
level of funding the legislature will provide in any given year.
Clearly this mechanism casts a cloud over the Maryland credit.

The Maryland statute sets a $3 million cap on the amount of
credits that may be awarded to a commercial credit. Homeownership
credits are capped at $50,000 per project but are not subject to
annual appropriation. All credits are fully refundable.

Louisiana presents an interesting and, we believe, unique
approach. Credits for commercial projects are transferable but are
not refundable under Louisiana law. Holders of credits for owner-
occupied residences and owner-occupied, mixed-use structures
are entitled to claim a refund. The aggregate amount annually
provided to this program is $10 million. However, the $25,000 limit
per project is at the low end of the scale. Kentucky caps homeowner
credits at $60,000 and Maryland at $50,000. Refundability is a
particularly useful tool for homeowners, who typically lack the
means to transfer a credit and have insufficient state tax liability
to use the credit as an offset. But the project cap must be at a
meaningful level to provide an effective incentive.

STATUTORY LIMITS AND RESTRICTIONS
ON REFUNDABLE CREDITS
The ingenuity of legislatures in devising restrictions that undermine
the usefulness of refundability is boundless. While some are relatively
benign, others seem clearly devised to limit the exposure of the
state treasury to refund claims.

lowa and Minnesota appear to be exempt from this indictment.
Although lowa’s $45 million aggregate cap must be allocated
among projects that fall within general categories specified in the
statute, taking the refund is, in effect, mandatory. The recipient of
the credit, or a transferee, may claim an undiscounted refund in a
lump sum upon filing a tax return. The refund equals 100 percent
of the amount of the credit minus any taxes offset by the credit
(which may be zero).

As noted earlier, Minnesota also provides a refund in a lump
sum equal to 100 percent of the amount of the credit minus any
taxes offset by the credit. However, this refund is available only for
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projects that qualify for the federal credit. Other projects may
receive a grant from the state equal to 90 percent of the credit.
Credits and grants may be assigned to another taxpayer, or to a
pass-through entity. In the latter case, the entity may distribute the
credit or grant ratably or as the partners or members may determine.

Three states fall into a second category: Maine, Louisiana, and
Mississippi. Rather than providing the refund in a lump sum, they
require that it be taken in equal annual installments. Maine pays the
refund over a four-year period, Louisiana over a five-year period,
and Mississippi in two annual installments. However, the Mississippi
refund is discounted to 75 percent of the amount of the credit, and
only credits in excess of $250,000 are eligible. By contrast, the
credits in Maine and Louisiana are fully refundable at a rate equal
to 100 percent of the credit. Although Maine requires use of the
federal credit as a condition to claiming the state credit, it also
provides a Small Project Rehabilitation Credit for projects with
rehabilitation expenditures between $50,000 and $250,000 which
does not require that the federal credit be claimed. This credit, like
the credit for larger projects, carries a 25 percent rate and is fully
refundable in four equal annual installments.

It is not clear to what extent the deferral of payment of a
portion of the refund presents a deterrent to developers. North
Carolina, which has had a successful program, and which does not
provide a refundable credit, spreads out the award of its credit
over five years. Yet a dollar today is obviously worth more than
that same dollar five years from now. Unquestionably the Missis-
sippi credit is at a disadvantage even though the refund is payable
over a shorter period because the discount acts as a penalty for
electing the refund. The other option, which exists in virtually all
the states with tax credit laws, is the ability to carry forward the full
unused amount of the credit into succeeding years as an offset
against future tax liabilities. Notwithstanding the limitations noted
above, Mississippi’s program in assisting homeowners with projects
not eligible to qualify for the refund is impressive. Despite the
restrictions, more than 80 homeowners have made use of the
program since inception. Without the restrictions the number
would doubtless be much higher.
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COST-BENEFIT ANALYSIS IN OHIO

Ohio law requires the state to conduct a cost-benefit analysis for each historic
building seeking a tax credit. The state must determine whether rehabilitation
of the building and awarding of the credit will result in a net revenue gain in
state and local taxes once the building is used. The Ohio model takes into
account tax revenues generated after the building is placed in service.

A recent cost-benefit analysis involving real costs on The Market Block
Building in Warren, Ohio, demonstrated that the state investment of $630,800
in historic tax credits resulted in 100 percent of the state’s investment being
returned in new tax revenues by the 4th year of operations. Some 34 percent
of the state’s investment was recovered before the tax credit was awarded. By
year 10 the building will have generated additional state and local tax revenues
of $494,000 in excess of the amount of the credit, or a return on investment
of 80 percent, and by year 15 the building will have generated $839,000 in
new tax revenues, representing a return on investment of 130 percent.

This year Heritage Ohio presented its Best Commercial Rehabilitation Award to
The Chesler Group for its exquisite renovation of The Market Block Building.
The renovation involved joining three 1868 stores along the Courthouse Square
into new office and meeting space for The Raymond John Wean Foundation.

With a renovation cost of just over $3 million, developer Michael Chesler
found it hard and expensive to find a syndicator to monetize the needed
state historic tax credits. Instead he used the refundability provision of the
state’s historic tax credit program. According to Chesler, the refund provided
equity to fuel the feasibility of 4
the project. Without the state
historic tax credits, the
complex restoration would
not have been possible. The
refund feature of the Ohio
State program is like an
“equity coupon” and allows
owners and developers the
comfort to pursue historic
projects without the need

for a third-party investor.

TAKEAWAY

Click here for “Return on Investment” chart for The Market
Block Building.
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Although Ohio does not apply a percentage discount to its credit
when used to obtain a refund, it does limit the amount of the credit
that may be claimed in one year as a refund to $3 million. However,
as noted above, the Ohio credit appears to be performing at a high
level, so it is hard to view this provision as a significant obstacle.

Regrettably, there is a third tier of states in which, for a variety
of reasons, tax refunds (not to mention tax credits) are either
hard to use or may not be operating effectively as incentives for
projects that would not otherwise proceed. Some features of the
Kentucky tax credit law are exemplary and could serve as models
for other states. Income from transfers of historic tax credits are
expressly exempted from state tax. Tax-exempt entities are eligible
to claim the credit. The first purchaser of a historic home rehabili-
tated by the seller is entitled to claim the same tax credit as the
seller if the seller had retained the home as his or her principal
residence. The rate of credit for owner-occupied residences is at
the high end of the scale, at 30 percent, and the per project cap
on credits for owner-occupied residential property is a generous
$60,000.

As noted earlier, the problem arises because of the way the
Kentucky statute treats situations in which the demand for credits
exceeds the annual aggregate cap of $5 million. The law requires
that in such circumstances the credit sought for each eligible credit
shall be reduced ratably by an unknowable amount to cause the
total amount of credits to be reduced to $5 million. Hence, no
applicant for a credit can know in advance whether the credit will
be awarded in full, or will be reduced to a lower amount that may
make the proposed project infeasible as a result of conditions
outside the applicant’s control.

Nevertheless, the results from Kentucky’s program are impres-
sive. The state reports that 425 projects have been reviewed,
representing more than $340 million in private investment. However,
because of the state’s unigue method for assuring compliance with
the aggregate cap of $5 million in refundable credits, recipients of
the credit have in fact received on average only 45 percent of the
amount sought. Under these circumstances it is hard to escape the
conclusion that marginal projects that truly needed the full state
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credit would not benefit from the program, while projects that
were not relying on the state credit to go forward would do so.

Clearly other state programs may also provide credits to appli-
cants who do not meet the so-called “but for” test. “But for” is
shorthand for a situation in which a project is not financially feasible
without the full state credit, and but for the state credit, would not
proceed. The Kentucky data appear to establish that a statutory
provision that requires ratable reductions in credits to comply with an
aggregate annual cap tends to reward projects that can do without
the full credit, and discourages projects that do need the full credit.

Unfortunately, in Maryland, over the years the state’s legisla-
ture has carved back the program because of statewide budget
concerns. The program now depends on an annual appropriation
from the state legislature for commercial projects. In practical
terms, preservation advocates must engage in a lobbying campaign
every year to secure funding for the tax credit in the next fiscal
year. Although the program remains lodged in the tax code and is
fully refundable, it operates very much like an annual grant program.
In addition, applicants must engage in a competitive process using
criteria established by the legislature.

The results in recent years reflect the shrinkage of the Maryland
program. In fiscal years 2010 to 2012, the amounts of total com-
mercial credits awarded have been approximately $4 million,
$11 million, and $7 million. The annual appropriations process also
means that the program is open to legislative tinkering every year.
Consequently key components, including refundability, are under
constant legislative threat.

New York has chosen to direct the benefits of its program to
less affluent areas. To be eligible for a commercial credit, the
project must be located in a census tract containing a population
whose family income does not exceed median family income.
Commercial credits placed in service in and after 2015 are fully
refundable. New York commercial credits must be used in
conjunction with the federal credit.

The New York credit for homeownership contains a similar
geographic limitation. In addition the statute adds an income test
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for homeowners, denying refundability, but not eligibility, to tax-
payers whose adjusted gross income in the taxable year exceeds
$60,000. Such taxpayers may carry forward the unused balance
of the credit to succeeding years.

The New York law contains a number of constructive features
that may be of interest to other states. For instance, tenant-share-
holders in cooperatives are expressly covered. Another provision
grants the first purchaser of a rehabilitated historic home the right
to claim the credit for eligible expenditures made by the seller.

SOME CONCLUSIONS

Where are refundability provisions likely to do the most good?
What features should such provisions have (or lack) to be effective
as an incentive to projects that would otherwise be infeasible?
Based on our examination of the statutes of the nine states surveyed,
and to the extent possible, on the available data, we believe some
conclusions can be drawn.

Homeowners: First and foremost, we believe homeowners would
reap the greatest benefits from refundable state tax credits. Home-
owners are barred from using the federal tax credit. They tend to
have relatively low state income tax liability. Notwithstanding the
federal penalty noted above, the ability to receive cash from the
state treasury can provide an attractive inducement to rehabilitate a
historic home. But to work, the statute must provide certainty, a
guarantee that funds expended will be reimbursed at the level
anticipated, and that such level will be adequate to make the project
financially feasible for the applicant.

What constitutes an adequate level to make a tax credit work
will vary from state to state, but a rate of 20 to 25 percent of
eligible expenditures, with a project cap of $40,000 to $60,000
could be enough. Further, we would propose that credits for
homeowners not be limited by any annual aggregate cap that may
be imposed on commercial projects. We believe that the budget
implications of such an exemption, given the small size of the
projects involved, would not be great enough to warrant their
subjection to an aggregate annual cap.
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Maryland is a good example of what can be accomplished with a
refundable tax credit for homeowners. Although the state has had a
troubled history with its commercial tax credit, its homeownership
credit has been enormously successful. Since its inception, more than
3,800 homeowner applications have been approved triggering more
than $350 million in rehabilitation expenditures. The credit is fully
refundable in the year earned and is not subject to legislative appro-
priation or any aggregate annual cap. It provides up to $50,000 in
credits to an owner of a historic home who incurs appropriate reha-
bilitation expenses of at least $5,000, based on a rate of 20 percent.

Smaller Commercial Projects: We also see benefits of refund-
able credits for smaller commercial projects of the Main Street type
and somewhat larger. Some of these projects would be of sufficient
size to justify the expense of claiming the federal credit; others
would not. The Ohio data, noted above, suggest that a program
with a $5 million project cap, but with only $3 million refundable in
a year, can generate a high level of activity with commercial projects
using the refund. The Ohio projects range from some claiming less
than $100,000 in credits to others at the $5 million level. Other
projects for which Ohio credits were claimed show total costs as
high as $75 million. While some of these larger projects would
probably not pass the “but for” test, Ohio does require a rigorous
cost-benefit analysis from applicants to determine whether reha-
bilitation of the building will result in a net revenue gain in state
and local taxes once the building is used. FJ
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TAKEAWAY

Click here to download chart of states with tax credits.
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