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Chairman Corvese and Members of the House Committee on Labor:

My name is Christopher Carlozzi. I am the Rhode Island State Director of the National Federation of
Independent Business (NFIB). A non-profit, non-partisan organization, NFIB is the nation’s and
Rhode Island’s largest small business advocacy group. In Rhode Island, NFIB represents hundreds of
small and independent business owners involved in all types of industry, including manufacturing,
retail, wholesale, service, and agriculture. The average NFIB member has five employees and annual
gross revenues of about $450,000. In short, NFIB represents the small Main Street business owners
from across the state. On behalf of those small and independent business employers in Rhode Island,
[ urge you to oppose House Bill No. 7440, expanding Ul benefits to striking workers.

NFIB opposes allowing striking workers to collect unemployment insurance benefits in the instance

of a workers’ strike. UI benefits are intended for workers who lose their job at no fault of their own,

not workers opting to strike. This proposal directly interferes in negotiations between businesses and
labor unions, placing employers at a disadvantage while offering workers increased leverage.

Employers pay the taxes to fund UI and now is not the time to encourage increased use of the
unemployment trust fund. Rhode Island is ranked third worst in the nation for unemployment
insurance taxes, and employers are already paying taxes at one of the highest rate schedules
(Schedule F). Expanding eligibility will only make Rhode Island a less attractive place to operate a
small business and discourage future economic growth.

According to the US Department of Labor, Rhode Island has the worst improper unemployment
insurance payment accuracy in the nation by far at a whopping 45% or roughly $230 million. The
DOL urges states to aim for accuracy rates below 10%. Before expanding unemployment insurance
benefits, Rhode Island should instead investigate why the state is more than four times the acceptable
improper payment rate. To reiterate, employer tax dollars fill the UI trust fund’s coffers and should be
monitored in a more responsible manner.
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Rhode Island

Estimated Improper Payment Rate* for the period from July 1, 2021 through June 30, 2024: 45.00%

Three-Year Improper Payments Estimate: $227,898,818
Unemployment Insurance (Ul) Improper Payment Root Causes as a Percent of Total Ul Benefits Paid

The Payment Integrity Information Act (PIIA) of 2019, requires programs to report an annual improper payment rate below 10 percent, and
the Ul program established a performance measure for states to meet the 10 percent requirement.

This bar chart depicts the state's estimated overpayment and root cause rates as a percent of total Ul benefits paid for the three-year
period from July 1, 2021 through June 30, 2024:
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Additionally, Oregon passed a similar law for striking workers and now risks falling out of
conformity with federal unemployment insurance law. In a response letter from the US Department of
Labor, they explain in Question 4 (please see letter below) that a worker must actively seek work to
meet the criteria. This may threaten Oregon’s access to DOL grants and credits. If passed, this
legislation could similarly endanger Rhode Island’s conformity with federal UI rules too.



I strongly urge you to reject House Bill No. 7440, which will place Rhode Island in an even less
competitive tax environment and risk worsening the state’s already tenuous Ul nationwide rankings.
Thank you.

U.S. Department of Labor Employment and Training Administration
200 Constitution Avenue, N.W.
Washington, D.C. 20210

January 8, 2026

Dear State Administrators and Ul Directors,

To preserve the integrity of the nation’s Unemployment Insurance (UI) system, I am writing to
clarify the requirements of federal UI law with respect to the UI eligibility of individuals during a
strike.

Federal law establishes requirements for state Ul programs, including broad coverage provisions,
benefit provisions, experience rating requirements, and certain administrative requirements.' A
state’s failure to follow these requirements may lead to conformity or compliance issues. A
state’s law must conform to the requirements of federal Ul law in order for the state to receive
grants to administer their Ul programs and for employers in the state to receive credits under the
Federal Unemployment Tax Act (FUTA).?

Please find attached a series of questions and answers that can help states remain in conformity
and compliance with federal UI law on the issue of striking workers.

I hope this information is helpful. If you have additional questions or would like further technical
assistance on proposed legislation, please contact your ETA Regional Office.

Sincerely,

—m R 5)9

Michelle Beebe
Administrator
ETA Office of Unemployment Insurance

Attachment(s): Questions and Answers

Attachment



Questions and Answers

Question #1. Is it a violation of federal Ul law for states to provide Ul benefits to striking
workers?

Response #1.

The only provision in federal law that addresses Ul coverage in the context of a labor
dispute is Section 3304(a)(5) of the Federal Unemployment Tax Act (FUTA), which
requires, as a condition for employers in a state to receive credit against the federal tax,
that UI benefits shall not be denied to any otherwise eligible individual for refusing to
accept new work under any of the following conditions:

(A)  if the position offered is vacant due directly to a strike, lockout, or
other labor dispute;

(B)  if the wages, hours, or other conditions of the work offered are
substantially less favorable to the individual than those prevailing for
similar work in the locality;

(C)  ifas a condition of being employed the individual would be
required to join a company union or to resign from or refrain from joining
any bona fide labor organization.

In 1979, the Department published Unemployment Insurance Program Letter (UIPL) No.
24-79, which addresses this topic. The UIPL discusses the U.S. Supreme Court’s decision
not to disturb New York's law allowing payment of Ul benefits to striking workers after
an extended eight week waiting period in New York. See, Telephone Company v. New
York State Dept. of Labor, 440 U.S. 519 (1979).

Question #2. If state law permits the payment of Ul benefits to striking workers, what are the
federal requirements for making such payments?

Response #2. States must require claimants to be able to work, available for work, and
actively seeking work. Section 303(a)(12), of the Social Security Act (SSA), requires that
state Ul law provide “as a condition of eligibility for regular compensation for any week,
a claimant must be able to work, available to work, and actively seeking work.” A state
may not exempt individuals from the requirements of Section 303(a)(12), SSA.

While activities constituting “actively seeking work™ are not defined in federal Ul law,
State UI law must require, at minimum, some evidence of work search activity for each
week received. Thus, an individual who is on strike must engage in activities that
demonstrate to the state Ul agency that he or she is able and available for work and
actively seeking work under State law.

The state Ul agency must also monitor in accordance with state policies and procedures
whether the claimant is able and available for work and actively seeking other work for
each week Ul benefits are received. The state Ul agency must, in accordance with state
policies and procedures, examine the claimant’s activity to make sure the effort to secure
other work is genuine in nature and that the claimant has not withdrawn from the labor



market, including by engaging in activity, such as picketing, to the exclusion of seeking
other work.

With respect to the work search requirement, states must establish active work search
requirements “‘consistent with the strong expectation that [Ul] beneficiaries will be
engaged in concerted and effective efforts calculated to find a suitable job in the shortest
period of time that is practicable.” See, UIPL No. 05-13.

Question #3. Do the terms “available to work™ and “actively seeking work™ mean the claimant
has to be looking for a new job and able to take one if offered? Or does it mean that at some time
in the future they will be willing to return to a job once the union is satisfied with the term of a
contract offer from the employer?

Response #3. Section 303(a)(12), SSA provides that the Secretary of Labor shall make
no certification for payment to any state unless the Secretary of Labor finds that the law
of such state, approved by the Secretary of Labor under the Federal Unemployment Tax
Act, includes provision for “a requirement that, as a condition of eligibility for regular
compensation for any week, a claimant must be able to work, available to work, and
actively seeking work.” See, 42 USC 503(a)(12). A state may not, consistent with Section
303(a)(12), SSA, exempt individuals from these requirements. As a result, the state Ul
agency must monitor whether the worker is able and available for work and actively
seeking other work for each week benefits are claimed. The state Ul agency must
examine the claimant’s activity to make sure the effort to secure other work is genuine in
nature and that the claimant has not withdrawn from the labor market by engaging in
activity (e.g., picketing) to the exclusion of seeking other work.

With respect to the work search requirement, states must establish active work search
requirements “‘consistent with the strong expectation that [Ul] beneficiaries will be
engaged in concerted and effective efforts calculated to find a suitable job in the shortest
period of time that is practicable.” See, UIPL No. 05-13.

States may not provide for blanket exemptions from the work search requirement. In
addition, the Department has long held that states must consider an individual who
satisfies the following criteria to meet the work search requirement: (1) the individual is
members of a union with a union hiring hall; (2) the individual is eligible to receive work
from the union hiring hall (e.g., is a member in good standing): and (3) the individual
complied with the union’s requirements, where the hiring hall is the only permissible way
for them to seek work in accordance with the terms of their current union
contract/membership. The Department has taken this position because applying the work
search requirement in a different manner to these individuals would conflict with Section
3304(a)(5), FUTA, which prohibits states from denying Ul benefits to an individual for
refusing to accept work that would require the individual to resign from or refrain from
joining a bona fide labor organization.



Question #4. Are workers who are involved in a strike “actively seeking work™ if their only
work search activity is remaining in contact with their union?

Response #4. No. The worker must satisfy the criteria in Question #3.

Question #5. What does federal Ul law require in a situation where an employer asks an
employee to come back to work before the labor dispute is resolved and the employee refuses?
Would that refusal have an impact on an employee’s eligibility for unemployment benefits?

Response #5. Depending on the circumstances of the scenario described, the employer’s
request could be considered an offer of work and the state would need to adjudicate the
issue in accordance with state law regarding refusals of work.

Before a state could adjudicate the issue, the agency would need to confirm that the offer
of work meets the labor standards requirements of 3304(a)(5), FUTA, including that is
not a position that is open due to the strike. The labor standards contain a minimum
threshold that any offers of new work must meet in terms of labor/management relations
and prevailing wages, hours or other conditions of work in the locality. The state must
consider whether the “wages, hours, or other conditions of work are substantially less
favorable than those prevailing for similar work in the locality” even when the offer of
work comes from an employer the claimant previously or most recently worked for.
Similarly, it makes no difference that the claimant may have previously worked at a job
“below " the conditions prevailing in the locality. See, UIPL No. 41-98, and UIPL No.

41-98. Change 1.

Question #6. If a state’s law exempts striking workers from having to conduct a job search,
would the state be in violation of federal unemployed compensation law?

Response #6. Yes.

Question #7. What are the potential consequences if a state is out of conformity or compliance
with Section 303(a)(12), SSA requirements are met?

Response #7. A finding that the state is not in substantial compliance could result in the
loss of their administrative grants under Title ITI, SSA.

Requesting Additional Assistance. Should your office or the relevant state agency have
questions about federal conformity or the Department’s position on labor dispute
disqualifications, ETA remains available to provide technical assistance.

Please also note the ongoing requirement to transmit proposed and enacted legislation and
regulations to the Department using Form MA 8-7, Transmittal for Unemployment Insurance
Materials. See, UIPL No. 26-13.



