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Testimony in Support of HB 7202
Rhode Island House Committee on Judiciary

March 4, 2026
Dear Chair, Vice Chairs, and Members of the House Committee on Judiciary:

Thank you for the opportunity to submit testimony in support of HB 7202. My name is
Courtney Fontaine, and I am the Legislative Policy Associate at the Institute for Justice. The
Institute for Justice is a nonprofit public interest law firm that works to protect civil liberties and
to increase government accountability. This bill responds to a serious problem: When a person’s
constitutional rights are violated by federal officials, as opposed to state or local officials, there is
no meaningful legal remedy in either state or federal courts.

This bill supports the Constitution. Under our legal system, constitutional rights are
supposed to come with enforcement mechanisms. If a right does not have a remedy, it is not
much of a right at all.

Over the last several decades, federal law has greatly limited the ability of people to
recover damages when federal officials act unconstitutionally.' This bill restores a basic
accountability mechanism that was once available at common law and under U.S. Supreme
Court precedent but that now has been largely gutted.!

Federal supremacy is not threatened by this bill. The Westfall Act explicitly allows this
kind of state action. In 1988, the Westfall Act was enacted to protect federal employees from
personal liability for torts committed within the scope of their employment. It allows suits
against the federal government in federal court and makes the Federal Tort Claims Act the
exclusive remedy available for people when federal actors commit torts. However, the Westfall
Act has an important exception: It “does not extend or apply to a civil action against an
employee of the Government— . . . which is brought for a violation of the Constitution of the
United States . . . .”l This bill is therefore consistent with the Westfall Act and furthers federal
law by upholding the Constitution.

HB 7202 is also consistent with history and founding-era practices in our nation. For
most of the country’s history, constitutional violations by federal officials were handled at
common law in state courts.” And while framed as torts, they often involved constitutional
claims, such as a trespass suit challenging the legality of a search under the Fourth Amendment.

In 1971, the U.S. Supreme Court also recognized a federal cause of action against federal
agents for constitutional violations in Bivens v. Six Unknown Federal Narcotics Agents." It was
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clear in this case that the cause of action was supplemental and not intended to replace what
states had allowed at common law. However, over a series of subsequent cases, the Supreme
Court has severely limited what can be brought as a Bivens action in federal court, but

again, Bivens itself was not intended to foreclose state action. Therefore, federal jurisprudence
does not create a problem here.

The state plays an important role in safeguarding constitutional rights. States have a
responsibility to protect their citizens and should not wait for changes in federal law to act. A few
states already have state causes of action authorizing suits for damages for violations of the U.S.
Constitution, including California, Illinois, Maine, Massachusetts and New Jersey."!

These laws help maintain law and order. Research shows that a lack of accountability
causes unrest and even harms law enforcement officers. " Trust is a critical part of law
enforcement. When people think government agents can act with impunity, it breaks down trust.
State and local officers are also held to a higher standard in the law, though the public may not
know it. When federal officers abuse the law with no accountability, it affects the public’s
perception of all law enforcement officers. This makes law enforcement encounters more
confrontational and less effective. It also affects the professional reputation of officers and
increases risks to officers and the public.

In closing, the Constitution matters. It is essential for maintaining the rule of law,
preventing government abuse, and protecting the everyday freedoms we have and enjoy.

We encourage the committee to stand with the Constitution and state rights with this bill.
Thank you for your time, and I’'m happy to answer any questions you may have.

Sincerely,

Courtney Fontaine, JD
Legislative Policy Associate
Institute for Justice
cfontaine@ij.org
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